Study D-351 November 10, 1994

Memorandum 94-51

Exemptions from Enforcement of Money Judgments:
Comments on Tentative Recommendation

The tentative recommendation on Exemptions from Enforcement of Money
Judgments: Decennial Review is part of the Debtor-Creditor Relations material
distributed for comment after the September meeting. (A copy of the combined
tentative recommendation was sent on October 5th.)

We have not received any comments on this material in response to
distribution of the tentative recommendation. The staff believes there are
interests who are likely to have concerns with the proposals, but they are not
making their views known at this stage of the process. Once a bill is introduced,
we expect that opposition will surface.

Since preparation of the tentative recommendation, legislation has been
enacted to double the amount of the exemptions in the federal Bankruptcy Code.
(For a copy of the federal revisions, see the letter from James P. McBride, Exhibit
pp. 2-5.) This issue is addressed on page 5 of the tentative recommendation, with
the then appropriate conclusion that it was premature to consider increasing the
California bankruptcy exemptions in Code of Civil Procedure Section 703.140.
The Commission will remember that the Legal Services Section of the State Bar
earlier suggested that the California bankruptcy exemptions be doubled. (See
Memorandum 94-17, Exhibit pp. 59-62, considered at May meeting.)

The Commission should consider whether to recommend conforming the
amounts in Section 703.140 to the new federal bankruptcy amounts. The staff
speculates that there are others who are likely to sponsor legislation to conform
these exemptions, perhaps on an urgency basis. In this scenario, Commission
involvement is unnecessary. However, there is no harm in including the
necessary amendments in the Commission’s recommendation and removing
them later if other legislation is introduced. On the other hand, the Legislature
may expect that the Commission’s recommendation on exemption amounts
would include such a proposal. In any event, if the Commission wants to include
the bankruptcy amendments in its proposal, this could be done by amendment to



the bill after it is introduced. In other words, the Commission need not make a
final decision on this matter at the November meeting.

The recommendation, however, does need to be revised either to include the
alternative bankruptcy amendments in Section 703.140 or to revise the
explanatory text on page five to state whether the Commission does not intend
address the issue or is giving further consideration to the question.

Depending on the Commission’s decision, the staff will prepare the necessary
revisions of the explanatory text and any needed amendments. The
recommendation would not be finally printed until sometime next year, so there
is time to adjust the text. The amendments are straightforward. (A draft of the
revised text and amendments to Section 703.140 is attached as Exhibit pp. 6-8.)

The staff recommends that the Commission approve this recommendation for
introduction in the 1995 legislative session. The staff also suggests that the
Commission seriously consider including the alternative bankruptcy provisions
in the bill.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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JAMES P. McBRIDE
Attorney at Law
1065 A Street, Suite 224
Hayward, CA 94541-4189
{(510) 537-4560

October 27, 1994

Mr. Stan Ulrich

California Law Revision Commission
4000 Middlefield Rd4d., Ste. D2

Paleo Alto, CA 94303

RE: BANKRUPTCY CODE CHANGES

Dear Stan:

Study D-351

Law Revision Commission
RECEWED
File: O~ 35/

Enclosed please find the new wversion of § 522. I am told it

was signed into law October 22, 199%4.

These pages come from a booklet put together by the Southern
California law firm Murphy, Weir & Butler. Their partner Penn
Ayers Butler distributed it yesterday at a conference in San

Francisco.

Thank you for describing the process by which the California
‘Legislature may consider adopting the new exemption amounts.

truly yours,

M&Bfu 66.

JAMES P. McBRIDE
JPM/1d

Enclosures




11 USC § 521. Debtor’s duties

The debtor shail —

(1) file & list of creditors, and unless the court orders otherwise, & schedule of assets and lisbilities, & schedule of
current income and current expenditures, and a statement of the debtor’s financial affairs;

(2) if an individual debtor’s schedule of assets and liabilities includes consumer debts which are secured by property
of the estate —

{A) within thirty days after the date of the filing of a petition under chapter 7 of this title or on or before the date
of the meeting of creditors, whichever is earlier, or within such additionai time as the court, for cause, within such
period fixes, the debtor shail file with the clerk a statement of his intention with respect (o the retention or
surrender of such property and, if applicable, specifying that such property is claimed as exempt, that the debtor
intends to redeem such property, orthuthedebtorinlmduomfﬁmdehusecundbymhpmpmy;

(B) within forty-five days after the filing of a notice of intent under this section, or within such additional time
a3 the court, for cause, within such foﬂy-ﬁvedaypeﬁodﬁm,lhcdabhtshaﬂperfom his intention with respect
to such property, 13 specified by subparagraph (A) of this paragraph; and
" {C) nothing in subparagraphs (A) aod (B} of this paragraph shail alter the debtor's oc the trustee’s rights with
regard to such property under this title;
(H if;tnutaeisservingin!hecm.mmﬁmmmummmhiethemm”rfomthe
trustee's duties under this title;
(4)ifumste=isseﬂingi.nthewe.muendertothemnmdlpmpe&yoftheumeandmyremrdedinfomuim.

including booka, documents, secords, and papers, relating to property of the estate, whether or not immunity is granted
under section 344 of this title; and

(ﬂ:ppeuuthehuﬂngmqui:edmdermﬁonﬂﬂd)nfthh&de.

11 USC § 522. Exemptions
{s) In this section —
(1) "dependent” includes spouse, whether or not actually dependent; and

i) 'vnlue'mamhirmnkﬂvduenofthedauoﬁhuﬂliuof&epeﬁﬁonor, with respect to property that
wpwofhmmmmuurmmmwmpmmofmm.

(b) Notwithstanding section 541 ofﬁlﬁm.mhﬁm&mmmﬁmmoﬂhmdﬂm
ummamm@(l)m.hunmmmomhmmjomm filed under section
302ot:thisdﬂeandindivﬂuﬂuutﬁldmd«mﬁmﬂlwﬁoﬁhhﬁﬂabyw:piﬂdebﬂnwhmw

Foderal Rula of
Bankruptcy Rules Procedure, oudebtornynudmwmmptpmlhudhmh(l)nndhmm
elactmexemptpmpatyliﬂadinpmplphﬂ)of&ismIfﬁnpltﬁumotqrumthedlumﬁvetoha
clected, they shall be deetned to elect paragragh (1), where mhelecﬁmispﬂmimdunderthclwofthajwhdicﬁm
where the case is filed. Such property is —
(1}mmnwwmmwamm,mmmmmu.@mﬂemm
debtor under paragraph QKMafﬁ:mwﬁaﬂymwnmdmw.hhdmﬁn
2 (A)l.nymMilmMWM.oMMM(ﬂOfﬁlm.mm“hﬂl‘
luwMhappﬁabhmmnhnofmﬁlh;dbpdﬁmnhplmhwﬁchﬁedebm'lmﬁhm
been located for the lmwwmmmdmﬁﬁuomeﬁﬁM.mfmﬂm
poﬂionn[nwhllﬂ-thypeﬁodlhminnyohtplwe:nd

muthMhmumm,whmumMofmmm

hm»amwmgﬁmajdummmmunﬂmulmhyhm

mjmwbwmmwwhmmw.
(c)Unleut.hecauiadhm.pmmymummhmumﬁahhduﬁn;mlﬁﬂhufmmym
of the debtor that arose, orthui:dzlermimdmduaeﬁmmdtﬁlﬁdenifwwhdaﬁm. before the
commencement of the case, except —
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(1) a debt of & kind specified in section 523(a)(1) or 5§23(a)(5) of this title;
(Z)adebtucuredbyalianthnis—

{A) (i) not avoided under subsection (f) or (g) of this section or under section 544, 545, 547, 548, 549, oz
724(a) of this title; and

(ii) oot void under section 506(d) of this title: or
(B) a tax lien, notice of which is properly filed; or
(3)'a debt of a kind specified in section 523(s)(4} ot 523(a)6) of this title owed by an institution-affiliated party

of an ipsured depository institutionto a Federai depository instirutions regulatory ageacy acting in its capacity as
conservator, receiver, or liquidating sgent for such institution.

(d) The following property may be exempted under subsection (bX1) of this section:

(1) The debtor's aggregate interest, not to exceed $ 7500 15,000 in value, in real property or personal property
lhnthedebtorondependentofihedebmrwnuuidm. inleoopenﬁvnhnmspropmylhnthedzbmr
or:dependentofthedebtorusesuumsim, orinlbuﬁnlplutfonhedebmtorldependmofthedebwr.

(2)f[hedebtor'sintuut.nottoexceed5«lfmmmvdue,inonemntorvehicle.

(3)‘1‘hedebtor':intemlt.nounexud$im in value in any particular item or $ 4:000 §,000 in aggregate
vaiue, in housebold furnishings, bousehold | wearing spparel, appliances, books, animals, crops, or musical
instrumens, thas are held primarily for the personal, ﬁmﬂy.orhouaholduaoﬂhadebtorurndqnndmlof:he
debtor.

(4)1'hedebﬁor’sqmminmeu.nottoemud$mmmvdu.injewelryheldpﬁmrﬂyfmihepenoml.
family, ot bousehold use of the debtor or s dependent of the debtor.

(ﬂmahor’swminmypmp«ty.wtouudinulusmmplmwmswm
nfmymund;mmtofthoemmpﬁmpmﬁdedundwp-nmph(l)nf&ilmbmﬁm

(ﬁ)mm:’lwm,mwMSMMhMU.inanyi.mplamtl,pmfenimdbooh.
ortools,ofthemdeofthedehtornrthemdeof:depudﬂnofﬂndahnr.

mmwu&wmmwmm.mm.mmﬁfemmm
mmdebm'-wmww@hmsmmumm«mofz&m
tnnsfen'adinhmmapniﬁadhneﬁmﬂi(d)of&ilﬁﬂmhmmmddiﬁdmdminwm. or
1mvdu=of,mynnmnmdﬁfe'mmmwnedbythcdebtmmduwm the insured is the debtor
o an individuai of whom the debsor is a dependent.
(Q}meeuioﬂﬂypunﬁbedhallhaidlfaﬂhedabmwldepmdmtofmsm.
{10% The debtor’s right to receive —

(A]amhliamﬁtybueﬂt.mloymmuﬁm,mulmdpnhﬁcuﬁmbmﬁn

(B) » veterans' benefit;

(C) a disability, illnees, or unemployment beaefit;

(D)dimny.m«mnminm,wmeexwmmblymfmmwofm
debtor and any dependent of ihe debior;

(E)apnymtmdernmkhmm,m,pmﬁuhﬁn;,muity.orﬁﬁﬂuphmmum“mm
ofillnnl.diuhility,dulh,qe.orln;thofmh. wmmwymfotmwof
the debtor and any dependent of the debtor, unless —

(i)mchplmcrnontnﬂwuuhhlinhdbyormd&hmlpicuofminﬁarth:temployedthednbtor
at the time the debtor’s rights under such pian or coatract arose;

(ﬁ)nﬂhpoymmtisonmouﬂofnporlmﬁhofmiu;nd

('lii}mhpllnorcumdnunmqulifymdumﬁmﬂl(l). 403(s), 403(b), gf 408or-409 of the
Internal Revenue Mofmwm%m@m

{11) The debtor’s right 10 receive, or property that is tracesble to —
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{A) an award under & crime victim's reparation law;

{B) a payment on account of the wrongful. death of an individual of whom the debtor was a dependeat, 1 |
the extent reasonably necessary for the support of the debtor and any dependent of the debtor;

(C) a payment under a life insurance coatract that insured the life of an individual of whom the debtor was
a dependeat on the date of such individual's death, to the extent reasonably necessary for the support of the
debtor and any dependent of the debior;

(D) a payment, not to exceed § 3500 15,000, on account of personal bodily injury, not including pain anc
suffering or compensation for actual pecuniary loss, of the debtor or an individual of whom the debtor is 2
depeadent; or :

(E) & payment in compensation of loss of future earnings of the debtor or an individual of whom the debtor '
is or was a dependent, to the extent reasonably necessary for the support of the debtor and any dependent
of the debtor. |

(¢) A waiver of an exemption executed in favor of a creditor that holds an unsecured claim aguinst the debtor is
uneu.fombieinnmeunderlhhtiﬂewithrupemloawhchimqaimmthuthedebwrmy exempt under
subsection (b} of this section. A waiver by the debtor of a power under subsection (f) or (h) of this saction to avoid
a transfer, under subsection (g) or (i) of this section to exempt property, or under subsection (i) of this section to
recover property or to preserve a transfer, is unenforcesble i & case under this title.

(® (1) Notwithstanding any waiver of exemptions W. the debtor may avoid the fixing of
alienonnninmutufthedebtorinpmpmymrhaex:gnttbunchﬁenimpﬁnmexeumdonwwhichthedehm
would have been entitled under subssction (b) of this section, if such lien is —

€3{A) 2 judicial lieor-er, gther then 3 judici ial lien that secures 3 debt —

1AL DO

mmmummp.mmm.mw,wﬁm,mm,m,
musical instrumeats, or jeweiry that are held primarily for the personal, family, or housebold use of
the debtor or & dependent of the debtor;

63{1{) implements, professional books, or toals, of the trade of the debtor or the trade of & dependent
of the debtor; or

¢3{jii) professionally prescribed heaith aids for the debtor or a dependent of the debor.
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{g) Notwithstanding sections 550 and 551 of this title, the debtor may exempt under subsection (b) of this section
property that the trustee recovers under section 510()(2), 542, 543, 550, 551, or 553 of this title, to the extent that

l.hedebtorcuuldhlveexemptedmhpmpmymdumbucﬁnn[b}ofthjsucﬁonifswhpmpeﬁyhdmbm
transferred, if —

{1) (A) such tranafer was not & voluntary transfer of such property by the debtor; and
(B) the debtor did not conreal such property; or
(2) The debtor could have avoided such transfer under subsection ({2} of this section.

{h)Thr.debtormayavoidammferofpmputyofthadeb!orormovenmoffto!hcemuhnI;hedebmr:mﬂdhuve
emmptedmchpmpmymdzrmbudim(g}{l)ofthilmdonif!hemhdlwidedsmhmfﬂ. if —

(1) such transfer is avoidable by the trustee upder section 544, 545, 547, S48, 549, or 724(a) of this title or
recoverable by the trustee under section 553 of thia title; and

(I)themmeadouwmttoavoidnwhmfer.

(i} (I)Hmedaunrmidlamﬁrurmamﬁmdummm(h)ohhhmms

’ dobmrmyminhmpnm'ibedby,:ndﬂbjectmlhelinﬁhﬁnnlnf.ueﬁmsst)ofdﬁl
ﬁﬂe.&omuifﬁamhﬂnﬁdmm,mdmymmmnm
under subsection (b) of this section.
{2) Notwithmdinguﬂimﬁlofﬂﬁtﬁds.numlfuwoiddwmﬁmm. 545, 547, 548, 549,
orn&(l)olﬂﬁuide,mdatmmw{h)nfﬂ:hmammmm
SSSoft.hislitle.mthbMﬁthﬁhMMthW
memwdﬁlmmmmnfﬁam

suhw:lian:(g):nd(ﬁofmhmﬁmmiym&oommmedobhrhummdhmhvdmofmhhnd
mnmnwwhichmmhmﬁﬂdmdumm&)nf&hm&m.

(k)Pmquythﬂﬂudeerexempﬂmdeﬂhhmﬁouhmtﬁubhforpqmtofmyndminimlivaexpmnexupt—

(l)thenﬁqmtdmsoftheeoﬁmdwofwnidinglm&rofmMlhsdobtnremmpumdar
nlbmﬁm(g)ofthilmﬁm.mofmolsmhm.mnhamibuhﬂewmevdmnfhpmﬁonof
mmwmdﬁum&mammwm

ﬂ)myaoﬁmdexpmuofwuidingntnmfumdumhu:ﬁm(t)or{h)ofﬂtiuectinn,orofmovu-yof
proputymdunbuwﬁm(i)(l)ofthilncﬁnn.thulhndebtﬂrhlmtpi_d. .

a)ﬁedabmhuﬂeaﬁunfmhthmadmummdunblwﬁon(b)nfdﬂ-mﬁm. If the
debhrdunﬂﬁhsud:ﬁ&:dqmﬂmlof&edﬁhmﬁka&hnﬁ&mmydﬁmwwuwf:oln
Mofhuﬂmhﬂ:ﬂfufbdﬁmUﬂmamhhmﬁm,:hnm:himduwonmh
list is exempt.

(m}Subjectbthaliuﬁmiminlubueﬁon(h).thilnailipplywy with respect to each debtor in a joint
case.

11 USC § 523. Exceptions to discharge

(a) A discharge usder section 727, 1141, 1228(s), 1228(b), or 1328(b) of this titie does not discharge an individual
debtor from any debt —

BANKRUPTCY CODE 49 11 USC § 522



Exhibit to Memo 94-51

Staff Draft

Alternative Bankruptcy Exemptions Amendments

1. Explanatory Text Revision
The text on page 5 of the recommendation would be revised as follows:

The exemptions under the federal Bankruptcy Code were recently doubled in
amount.1 Although California has opted out of the federal exemption scheme,? the
Cdlifornia alternative bankruptcy exemptions have paralleled the federal amounts.3
The amounts of these two exemption schemes should be the same. Accordingly,
the Commission recommends that the alternative state bankruptcy exemptions be
revised to conform to the federal Bankruptcy Code amounts.

1. 11 U.S.C. § 522, asamended by .
2. Section 703.130.
3. See Section 703.140.

2. Recommended Legislation Revision
The following amendment would be added to the recommendation to
conform the state alternative bankruptcy exemptions to federal amounts:

Code Civ. Proc. § 703.140 (amended). Election of exemptionsif bankruptcy petition isfiled

SEC. . Section 703.140 of the Code of Civil Procedure is amended to read:

703.140. (@) In a case under Title 11 of the United States Code, al of the
exemptions provided by this chapter including the homestead exemption, other
than the provisions of subdivision (b) are applicable regardiess of whether thereis
a money judgment against the debtor or whether a money judgment is being
enforced by execution sale or any other procedure, but the exemptions provided by
subdivision (b) may be elected in lieu of all other exemptions provided by this
chapter, asfollows:

(1) If a husband and wife are joined in the petition, they jointly may elect to
utilize the applicable exemption provisions of this chapter other than the
provisions of subdivision (b), or to utilize the applicable exemptions set forth in
subdivision (b), but not both.

(2) If the petition is filed individually, and not jointly, for a husband or a wife,
the exemptions provided by this chapter other than the provisions of subdivision
(b) are applicable, except that, if both the husband and the wife effectively waive
in writing the right to claim, during the period the case commenced by filing the
petition is pending, the exemptions provided by the applicable exemption

EX 6



Exhibit to Memo 94-51

provisions of this chapter, other than subdivision (b), in any case commenced by
filing a petition for either of them under Title 11 of the United States Code, then
they may elect to instead utilize the applicable exemptions set forth in subdivision
(b).

(3) If the petition is filed for an unmarried person, that person may elect to
utilize the applicable exemption provisions of this chapter other than subdivision
(b), or to utilize the applicable exemptions set forth in subdivision (b), but not
both.

(b) The following exemptions may be elected as provided in subdivision (a):

(1) The debtor’'s aggregate interest, not to exceed seven fifteen thousand five
hundred dollars ($7,500) ($15,000) in value, in real property or personal property
that the debtor or a dependent of the debtor uses as a residence, in a cooperative
that owns property that the debtor or a dependent of the debtor uses as a residence,
or inaburia plot for the debtor or a dependent of the debtor.

(2) The debtor’s interest, not to exceed one two thousand two four hundred
dollars ($1,200) ($2,400) in value, in one motor vehicle.

(3) The debtor’s interest, not to exceed two four hundred dollars ($200) ($400)
in value in any particular item, in household furnishings, household goods,
wearing apparel, appliances, books, animals, crops, or musical instruments, that
are held primarily for the personal, family, or household use of the debtor or a
dependent of the debtor.

(4) The debtor’s aggregate interest, not to exceed five-hundred one thousand
dollars ($500) ($1,000) in value, in jewelry held primarily for the personal, family,
or household use of the debtor or a dependent of the debtor.

(5) The debtor’s aggregate interest, not to exceed in value four eight hundred
dollars ($400) ($800) plus any unused amount of the exemption provided under
paragraph (1), in any property.

(6) The debtor’'s aggregate interest, not to exceed seven one thousand five
hundred fifty dollars ($750) ($1,500) in value, in any implements, professional
books, or tools of the trade of the debtor or the trade of a dependent of the debtor.

(7) Any unmatured life insurance contract owned by the debtor, other than a
credit life insurance contract.

(8) The debtor’s aggregate interest, not to exceed in value four eight thousand
dollars ($4,000) ($8,000) in any accrued dividend or interest under, or loan value
of, any unmatured life insurance contract owned by the debtor under which the
insured is the debtor or an individua of whom the debtor is a dependent.

(9) Professionally prescribed health aids for the debtor or a dependent of the
debtor.

(10) The debtor’ sright to receive any of the following:

(A) A socia security benefit, unemployment compensation, or a local public
assistance benefit.

(B) A veterans' benefit.

(C) A disability, illness, or unemployment benefit.

EX 7



Exhibit to Memo 94-51

(D) Alimony, support, or separate maintenance, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor.

(E) A payment under a stock bonus, pension, profitsharing, annuity, or similar
plan or contract on account of illness, disability, death, age, or length of service, to
the extent reasonably necessary for the support of the debtor and any dependent of
the debtor, unless all of the following apply:

(i) That plan or contract was established by or under the auspices of an insider
that employed the debtor at the time the debtor’s rights under the plan or contract
arose.

(if) The payment is on account of age or length of service.

(iii) That plan or contract does not qualify under Section 401(a), 403(a), 403(b),
or 408,-or-409 of the Internal Revenue Code of 1954 1986.

(11) The debtor’s right to receive, or property that is traceable to, any of the
following:

(A) An award under a crime victim’ s reparation law.

(B) A payment on account of the wrongful death of an individual of whom the
debtor was a dependent, to the extent reasonably necessary for the support of the
debtor and any dependent of the debtor.

(C) A payment under a life insurance contract that insured the life of an
individual of whom the debtor was a dependent on the date of such individua’s
death, to the extent reasonably necessary for the support of the debtor and any
dependent of the debtor.

(D) A payment, not to exceed seven fifteen thousand five hundred dollars
{$7,500) ($15,000), on account of personal bodily injury, not including pain and
suffering or compensation for actual pecuniary loss, of the debtor or an individual
of whom the debtor is a dependent.

(E) A payment in compensation of loss of future earnings of the debtor or an
individual of whom the debtor is or was a dependent, to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor.

Comment. Section 703.140 is amended to conform to the amounts in the federal Bankruptcy
Code and to correct references to sectionsin the Internal Revenue Code. See 11 U.S.C. § 522.

EX 8



